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Rochester, N.Y. (March 24, 2020) – As the nation grapples with the unprecedented impact of 
the coronavirus (COVID-19) pandemic, Paychex, Inc., a leading provider of HR, payroll, benefits, 
and insurance solutions, is observing an increase in the use of specific online and mobile HR 
capabilities by both employers and employees who are accessing tools and resources to help 
them manage this time of uncertainty.   
“Small and medium-sized businesses are the engine of the U.S. economy, and we will do 
everything we can to help them get through this turbulent time,” said Martin Mucci, Paychex 
president and CEO. “Since the coronavirus took hold in the U.S., clients and accountants are 
asking for our expertise, guidance, and resources to help them during this time of great need. 
Paychex has experienced a significant increase in the utilization of our mobile platform, Paychex 
Flex®, as well as more customer calls. We will continue to closely monitor the use of Paychex 
Flex to understand what solutions our customers and their employees are leveraging most to 
help them settle into new workplace dynamics and support business continuity.”   

Paychex is providing 670,000 businesses with access to a variety of services and solutions that 
are supporting them through the COVID-19 crisis, particularly in the following key areas: 

1. Providing compliance support for organizations 
and employees impacted by positive COVID-19 
tests. 
“In a time of unprecedented legislative change, it’s challenging for businesses to keep up with 
the pace of that change,” Mucci noted. “Right now, our dedicated team of compliance 
professionals is connecting with federal, state, and local governments on an hourly basis 
to advocate for the interests of our customers and to ensure we are well-positioned to help 
them meet the requirements of any new regulations.” 
• Support for the Families First Coronavirus Response Act: The new law dedicates tens of 

billions of dollars for paid sick and family leave, unemployment insurance, free COVID-19 
testing, and other measures to help Americans impacted by the crisis. The Paychex Flex 
document management system can help businesses track and facilitate requirements for 
employees or family members who test positive for COVID-19. Employees who test positive 
can submit the required documentation via mobile device, and the employer can facilitate 
the leave request in accordance with the Families First Coronavirus Response Act. Similarly, 
employees who need time off to care for a family member who tests positive can submit a 
request via mobile device, and employers can automatically track the start and end dates of 
the leave. 
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2. Delivering HR and payroll guidance and support 
that helps businesses navigate uncharted waters. 

“Thousands of our HR and payroll clients are dealing with complex new realities as the world 
works together to combat the coronavirus,” Mucci said. “I couldn’t be more proud of the work 
our team of HR professionals is doing to handle unprecedented call volumes day and night to 
answer questions, address concerns, and help clients through this constantly evolving 
environment. We remain the only provider in the industry offering access to a trained service 
professional 24x7x365. Our industry-leading service professionals have been leveraged 
significantly, particularly over the past several weeks.” 

• Paychex HR Services: With an average tenure of seven years, more than 600 Paychex 
employees are SHRM-certified HR professionals dedicated to helping customers navigate 
through any workplace challenge. Since COVID-19 arrived in the U.S., customers have 
needed help evaluating risks, adjusting workplace policies, and communicating HR and 
payroll changes to employees.  

3. Provide employers and employees access to cash 
whenever needed. 

“One of the most significant impacts of the pandemic on businesses to date is cashflow,” Mucci 
said. “Many employers are facing challenges operating business as usual, while some 
employees are facing reduced hours or furlough. Because of these unique circumstances, we’re 
seeing an uptick in the use of solutions that enable the digital flow of money and offer quick 
access to cash when needed.” 

For employees: 
• Direct deposit: Enables the electronic deposit of workers’ pay to their designated bank 

account(s), eliminating paper checks and a trip to the bank. Employees still receiving a 
paper check can leverage Paychex optical character recognition (OCR) technology to 
electronically convert a photo of a check to enroll in direct deposit via their mobile device. 

• Pay-on-demand: Gives employees access to earned wages in advance of normal pay day. 
This can help workers cover required or unexpected expenses during a time when income 
may be fluctuating. 

• Paycard: Employers may deposit earned funds onto a paycard that employees can draw on 
immediately. This can be particularly important for unbanked workers. 

For employers: 
• Same-day ACH: Allows employers to run same-day payroll for employees, giving business 

owners additional cash management flexibility while ensuring their workers receive funds 
on time. 

• FinFit: A financial wellness tool designed to help employees meet their financial goals, 
which also offers short-term employee loans for emergencies and unexpected events. 
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• Retirement: Participants can draw on 401(k) balances to cover emergency expenses in a 
time when income may be unpredictable. 

4. Support evolving workforce needs with online HR 
tools that assist with the transition to remote work 
and other COVID-19 impacts. 

“As more states restrict non-essential employees from reporting to work in the office, many 
businesses – including Paychex – are shifting to working remotely,” said Mucci. “As a result, 
many of our customers are now relying on technology to continue to support their workforce, 
help employees adjust to new working environments, and maintain company morale.” 

• Paychex Learning: Customers are leveraging existing content within the Paychex learning 
management system to provide employees with tips and best practices for adjusting to 
working from home, establishing a home office environment, and minimizing stress during 
uncertain times. Some employers are also creating business-specific content or uploading 
helpful content from outside sources such as government and local healthcare websites to 
help a distributed workforce stay informed in what is now an all-hands-on-deck mentality. 

• Time and Attendance: Enables hourly employees to track time worked online via any 
mobile device, which becomes particularly important if they’ve shifted from being in an 
office environment to working from home. For those employees continuing to report to 
work on-site – particularly in vulnerable locations like healthcare facilities – Paychex offers 
several biometric and touchless time-keeping solutions. 

• Emergency Contacts: Gives employers the ability to digitally and privately maintain 
emergency contacts for employees, information that can be critically important during a 
crisis.  

• HR Conversations: A recently released feature, HR Conversations creates a human 
connection for an increasingly distributed workforce. While not face-to-face in an office, 
employers can still periodically check-in with a remote workforce to ensure employees and 
their families are managing the current situation. Customers are also using the online 
communication tool to convey critical updates such as temporary office closures or the 
overall state of the business, to engage employees in virtual conversations, and to check in 
on the health and safety of one another during a time of rapid change.   

• Document Management: Some customers are introducing new policies and procedures to 
help manage a remote workforce, and this tool allows them to distribute and track required 
documentation by automating form management, setting up workflow approvals, capturing 
e-signatures, and tracking acknowledgements. For example, employers today can set up a 
workflow with tracking to ensure all remote employees acknowledge critical updates to 
new business procedures.   

“The challenges facing business owners today are unlike anything we’ve experienced in our 
lifetime,” Mucci said. “I’m proud to see our blend of technology and service coming together to 
assist our clients and their employees during this critical time.” 
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In addition to supporting its customers and their employees through this unparalleled situation, 
Paychex is committed to protecting the health and safety of its employees. The company’s 
comprehensive business continuity plan has allowed Paychex to rapidly respond to changing 
business dynamics, ensuring a smooth continuation of services for clients and safeguarding 
employees by implementing work-from-home capabilities for 95 percent of its workforce. 

To access more resources and solutions that can help businesses overcome challenges related 
to COVID-19, visit payx.com/covid19. 
 
 

The Emergency Paid Sick Leave Act 
In response to the coronavirus (COVID-19) pandemic, on March 18, 2020, Congress enacted 
a bill providing various forms of relief, including two separate laws mandating that 
employers give employees paid leave for specified purposes related to COVID-19. The two 
leave laws are the Emergency Family and Medical Leave Expansion Act, and the Emergency 
Paid Sick Leave Act. The leave mandates take effect no later than 15 days after passage 
(April 2, 2020) and sunset on Dec. 31, 2020. 

This page highlights key requirements of the Emergency Paid Sick Leave Act (the Act). 

Covered Employers 

The Act applies to all private employers with fewer than 500 employees, and all 
government employers. 

Covered Employees 

All employees are covered, regardless of the length of their employment with their current 
employer. However, employers may choose not to provide paid sick leave to employees 
who are health care providers or emergency responders. 

Paid Sick Leave 

All full-time employees, regardless of the length of time they have worked for their 
employer, are entitled to 80 hours of paid sick time, available for immediate use. Part-time 
employees are entitled to an amount of paid sick time equal to the average number of 
hours they work over a two-week period. 
  
Paid sick time may be taken when the employee: 

1. Is subject to a federal, state or local quarantine or isolation order related to COVID-
19 

2. Has been advised by a health care provider to self-quarantine due to concerns 
related to COVID-19 

https://www.paychex.com/articles/human-resources/business-contingency-plan


3. Is experiencing symptoms of COVID-19 and is seeking a medical diagnosis 
4. Is caring for an individual who is subject to a federal, state or local quarantine or 

isolation order related to COVID-19, or who has been advised by a health care 
provider to self-quarantine 

5. Is caring for his or her child if the child’s school or place of care has closed, or the 
child’s care provider is unavailable, because of COVID-19 precautions 

6. Is experiencing another substantially similar condition specified by the Secretary of 
Health and Human Services (HHS) 

Employers may not require employees to use other paid leave before using paid leave 
under the new law. The law allows for future regulations exempting businesses with fewer 
than 50 employees from providing leave for reason 5, above. 
  
An employer may require an employee to follow reasonable notice procedures after taking 
leave the first time. 

Compensation 

Under the Act, employers must pay employees at their regular rate of pay if the employee is 
taking leave for a reason related to their own symptoms of COVID-19 or exposure to the 
illness (reasons 1-3 in the list above). Compensation for these workers is capped at $511 per 
day and $5,100 per month. Employees who are taking leave to care for family members 
(reasons 4 and 5 in the list above), and employees whose leave falls under reason 6 in the 
list above are only entitled to be paid at two-thirds of their regular rate. 

Employer Notice Requirements 

The Department of Labor is charged with making a required employer notice available 
within one week of the law’s passage. Employers must post the notice in conspicuous places 
on their premises, where notices to employees are customarily posted. 

Enforcement 

Employers who violate the new paid sick leave law will be subject to penalties under the 
federal Fair Labor Standards Act. 

Tax Credit 

Employers are entitled to a credit against the tax imposed by section 3111(a) or 3221(a) of 
the IRS Code for each calendar quarter of an amount equal to 100% of qualified sick leave 
wages paid. Tax credits are also available for the self-employed. 

DOL FAQs: COVID-19 and the Fair Labor 
Standards Act (FLSA) 



In light of the spread of COVID-19 in the United States, the Department of Labor (DOL) has 
published answers to frequently asked questions on how employers can stay in compliance 
with the federal Fair Labor Standards Act (FLSA), which regulates wage and hour conditions 
for employees. 

When responding to pandemics or other public health emergencies, employers must be 
aware of the effects these events can have on wages and hours worked under the FLSA. The 
guidance offered by these answers provides information on common issues employers may 
face, and will be particularly useful for those who are considering teleworking as a 
prevention strategy, or those dealing with personnel shortages. 

How many hours is an employer obligated to pay an hourly paid employee who 
works a partial week because the employer’s business closed? 

The FLSA generally applies to hours actually worked. It does not require employers who are 
unable to provide work to nonexempt employees to pay them for hours the employees 
would have otherwise worked. 

If an employer directs salaried, exempt employees to take vacation (or leave bank 
deductions) or leave without pay during office closures due to influenza, pandemic, 
or other public health emergency, does this impact the employee’s exempt status? 

Exempt, salaried employees generally must receive their full salary in any week in which they 
perform any work, subject to certain very limited exceptions. The FLSA does not require 
employer-provided vacation time. Where an employer offers a bona fide benefits plan or 
vacation time to its employees, there is no prohibition on an employer requiring that such 
accrued leave or vacation time be taken on a specific day(s). Further, this will not affect the 
employee’s salary basis of payment so long as the employee still receives in payment an 
amount equal to the employee’s guaranteed salary. However, an employee will not be 
considered paid “on a salary basis” if deductions from the predetermined compensation are 
made for absences occasioned by the office closure during a week in which the employee 
performs any work. Exempt salaried employees are not required to be paid their salary in 
weeks in which they perform no work. 

Therefore, a private employer may direct exempt staff to take vacation or debit their leave 
bank account in the case of an office closure, whether for a full or partial day, provided the 
employees receive in payment an amount equal to their guaranteed salary. In the same 
scenario, an exempt employee who has no accrued benefits in the leave bank account, or 
has limited accrued leave and the reduction would result in a negative balance in the leave 
bank account, still must receive the employee’s guaranteed salary for any absence(s) 
occasioned by the office closure in order to remain exempt. For more information, see WHD 
Opinion Letter FLSA2005-41. 

What are an employer’s obligations to an employee who is under government-
imposed quarantine? 

https://www.dol.gov/agencies/whd/flsa/pandemic
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The DOL encourages employers to be accommodating and flexible with workers impacted 
by government-imposed quarantines. Employers may offer alternative work arrangements, 
such as teleworking, and additional paid time off to such employees. 

How many hours per day or per week can an employee work? 

The FLSA does not limit the number of hours per day or per week that employees aged 16 
years and older can be required to work. 

Can an employee be required to perform work outside the employee's job 
description? 

Yes. The FLSA does not limit the types of work employees age 18 and older may be required 
to perform. However, there are restrictions on what work employees under the age of 
18 can do. This is true whether or not the work asked of the employee is listed in the 
employee's job description. 

As part of your pre-influenza, pandemic, or other public health emergency planning, you 
may want to consult your human resource specialists if you expect to assign employees 
work outside their job description during a pandemic or other public health emergency. You 
may also wish to consult bargaining unit representatives if you have a union contract. 

If individuals volunteer for a public agency, are they entitled to compensation? 

Individuals who volunteer their services to a public agency (such as a state, parish, city or 
county government) in an emergency capacity are not considered employees due 
compensation under the FLSA if they: 

• Perform such services for civic, charitable or humanitarian reasons without promise, 
expectation, or receipt of compensation (the volunteer performing such service may, 
however, be paid expenses, reasonable benefits or a nominal fee to perform such 
services); 

• Offer their services freely and without coercion, direct or implied; and 
• Are not otherwise employed by the same public agency to perform the same services 

as those for which they propose to volunteer. 

If individuals volunteer to a private, not-for-profit organization, are they entitled to 
compensation? 

Individuals who volunteer their services in an emergency relief capacity to private not-for-
profit organizations for civic, religious or humanitarian objectives, without contemplation or 
receipt of compensation, are not considered employees due compensation under the FLSA. 
However, employees of such organizations may not volunteer to perform on an 
uncompensated basis the same services they are employed to perform. 

https://uscode.house.gov/view.xhtml?path=/prelim@title29/chapter8&edition=prelim
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Where employers are requested to furnish their services, including their employees’, in 
emergency circumstances under Federal, state or local general police powers, the 
employer’s employees will be considered employees of the government while rendering 
such services. No hours spent on the disaster relief services are counted as hours worked for 
the employer under the FLSA. 

May an employer encourage or require employees to telework (i.e., work from an 
alternative location such as home) as an infection control strategy? 

Yes. An employer may encourage or require employees to telework as an infection-control 
or prevention strategy, including based on timely information from public health authorities 
about pandemics, public health emergencies, or other similar conditions. Telework also may 
be a reasonable accommodation. 

Of course, employers must not single out employees either to telework or to continue 
reporting to the workplace on a basis prohibited by any of the EEO laws. (See the U.S. Equal 
Employment Opportunity Commission’s publication, Work at Home/Telework as a 
Reasonable Accommodation, for additional information.) 

Do employers have to pay employees their same hourly rate or salary if they work at 
home? 

If telework is being provided as a reasonable accommodation for a qualified individual with 
a disability, or if required by a union or employment contract, then you must pay the same 
hourly rate or salary. 

If this is not the case and you do not have a union contract or other employment contracts, 
under the FLSA employers generally have to pay employees only for the hours they actually 
work, whether at home or at the employer’s office. However, the FLSA requires employers to 
pay nonexempt workers at least the minimum wage for all hours worked, and at least time 
and one half the regular rate of pay for hours worked in excess of 40 in a workweek. 
Salaried exempt employees generally must receive their full salary in any week in which they 
perform any work, subject to certain very limited exceptions. 

If the Service Contract Act (SCA) or state or local laws regulating the payment of wages also 
apply, nothing in the FLSA or its regulations or interpretations overrides or nullifies any 
higher standards provided by such other laws or authority. (See the U.S. Department of 
Labor, Wage and Hour Division for additional information on the SCA or call 1-866-487-
9243.) 

In the event an organization bars employees from working from their current place 
of business and requires them to work at home, will employers have to pay those 
employees who are unable to work from home? 

Under the FLSA, employers generally only have to pay employees for the hours they actually 
work, whether at home or at the employer’s office. However, employers must pay at least 

http://www.eeoc.gov/facts/telework.html
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the minimum wage for all hours worked, and at least time and one half the regular rate of 
pay for hours worked in excess of 40 in a workweek. Salaried exempt employees must 
receive their full salary in any week in which they perform any work, subject to certain very 
limited exceptions. (See the U.S. Department of Labor Wage and Hour Division for 
additional information or call 1-866-487-9243 if you have questions.) 

When not all employees can work from home, we encourage you to consider additional 
options to promote social distancing, such as staggered work shifts. 

Are businesses and other employers required to cover any additional costs that 
employees may incur if they work from home (internet access, computer, additional 
phone line, increased use of electricity, etc.)? 

Employers may not require employees who are covered by the FLSA to pay or reimburse the 
employer for such items that are business expenses of the employer if doing so reduces the 
employee's earnings below the required minimum wage or overtime compensation. (See 
the U.S. Department of Labor Wage and Hour Division for additional information or call 1-
866-487-9243 if you have questions.) 

Employers may not require employees to pay or reimburse the employer for such items if 
telework is being provided to a qualified individual with a disability as a reasonable 
accommodation under the Americans with Disabilities Act. (See the U.S. Equal Employment 
Opportunity Commission’s publication, Work at Home/Telework as a Reasonable 
Accommodation, for additional information.) 

Do OSHA’s regulations and standards apply to the home office? Are there any other 
Federal laws employers need to worry about if employees work from home? 

The Department of Labor’s Occupational Safety and Health Administration (OSHA) does not 
have any regulations regarding telework in home offices. The agency issued a directive in 
February 2000 stating that the agency will not conduct inspections of employees' home 
offices, will not hold employers liable for employees' home offices, and does not expect 
employers to inspect the home offices of their employees. If OSHA receives a complaint 
about a home office, the complainant will be advised of OSHA's policy. If an employee 
makes a specific request, OSHA may informally let employers know of complaints about 
home office conditions, but will not follow-up with the employer or employee. 

Employers who are required to keep records of work-related injuries and illnesses will 
continue to be responsible for keeping such records for injuries and illnesses occurring in a 
home office. 

The FLSA and its implementing regulations do not prevent employers from implementing 
telework or other flexible work arrangements allowing employees to work from home. 
Employers would still be required to maintain an accurate record of hours worked for all 
employees, including those participating in telework or other flexible work arrangements; 
and to pay no less than the minimum wage for all hours worked and to pay at least one and 
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one-half times the employee’s regular rate of pay for all hours worked over 40 in a 
workweek to nonexempt employees. 

Employers are encouraged to work with their employees to establish hours of work for 
employees who telework and a mechanism for recording each teleworking employee’s 
hours of work. Nonexempt employees must receive the required minimum wage and 
overtime pay free and clear. This means that when a covered employee is required to 
provide the tools and equipment (e.g., computer, internet connection, facsimile machine, 
etc.) needed for telework, the cost of providing the tools and equipment may not reduce 
the employee’s pay below that required by the FLSA. (See the U.S. Department of 
Labor Wage and Hour Division for additional information or call 1-866-487-9243 if you have 
questions.) 

Under the Americans with Disabilities Act, telework could be a reasonable accommodation 
the employer would need to provide to a qualified individual with a disability, barring any 
undue hardship. However, an employer may instead offer alternative accommodations as 
long as they would be effective. (See the U.S. Equal Employment Opportunity Commission’s 
publication, Work at Home/Telework as a Reasonable Accommodation, for additional 
information.) 

In the event an employer brings on temporary employees from a staffing agency to 
supplement its workforce due to staffing shortages, is the employer liable if the 
temporary employees are not paid in accordance with the wage requirements of the 
FLSA? 

Under the FLSA, an employee may be employed by one or more individuals or entities. If 
one or more of these employers are deemed joint employers, they may both be 
responsible—and jointly and severally liable—for the employee’s required minimum wage 
and overtime pay. 

The U.S. Department of Labor recently updated and revised its regulations providing 
guidance regarding joint employer status under the FLSA. The final rule provides updated 
guidance for determining joint employer status when an employee performs work for his or 
her employer that simultaneously benefits another individual or entity. The effective date of 
the final rule is March 16, 2020. For more information please 
visit: https://www.dol.gov/agencies/whd/flsa/2020-joint-employment. 

The Emergency Family and Medical Leave Expansion Act 
The Emergency Family and Medical Leave Expansion Act (the "Act") was passed by Congress 
on March 28, 2020. The Act amends the federal Family and Medical Leave Act (FMLA) to 
allow employees to take leave for certain child care purposes related to COVID-19. It 
requires employers to partially compensate employees after the the first 10 days of leave. 

Covered Employers 

https://www.dol.gov/agencies/whd/
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The expanded FMLA requirements apply to private employers with fewer than 500 
employees, and to all government employers. Thus, small employers that are not subject to 
the FMLA’s regular leave provisions are subject to the new FMLA leave rules that allow 
employees to take leave for specified child care purposes related to COVID-19. 
  
The law allows for future regulations to exempt businesses with fewer than 50 employees if 
the leave would jeopardize the viability of the business. The law states that employers with 
fewer than 50 employees will not be subject to civil damages in an employee action 
brought under the FMLA for violation of the new provisions. 

Covered Employees 

All employees who have worked for their current employer for 30 calendar days are eligible 
for the new FMLA leave; however, employers are permitted to deny leave to employees who 
are health care providers or emergency responders. 

Using Leave 

Eligible employees of covered employers may take up to 12 weeks of FMLA leave if they are 
unable to work (or telework) because they must care for a son or daughter under 18 years 
of age. The need for leave must be caused by the closing of the child’s elementary or high 
school or place of care, or the unavailability of the child’s child care provider, due to a 
declared COVID-19 public health emergency. 
  
“Child care provider” means a provider who receives compensation for providing child care 
services on a regular basis. 
  
Where the need for leave is foreseeable, employees should provide their employers with as 
much notice of leave as is practicable. 

Compensation 

Employers are not required to pay employees for the first 10 days of the new FMLA leave, 
but employees may substitute any accrued vacation leave, personal leave, or medical or sick 
leave for this unpaid leave. Thereafter, the employer must compensate FMLA leave taken 
under the new provision at a rate of at least two-thirds of the employee’s regular rate of 
pay, based on the number of hours the employee would otherwise normally be scheduled 
to work, up to a maximum of $200 per day, or $10,000 total.  
  
Special calculation rules apply for employees with variable schedules. 
  
Special rules apply to multi-employer collective bargaining agreements. 

Job Protection 



While FMLA leave is usually job-protected, meaning employees who take leave must be 
restored to their position (or an equivalent) when they return to work, the new law provides 
a limited exception to this requirement. Employers with fewer than 25 employees are not 
subject to the job restoration requirement, if: 

• The employee took FMLA leave under the new COVID-19 expansion of the law; 
• The employee’s position no longer exists due to economic conditions or changes in 

operating conditions of the employer that affect employment and are caused by a 
public health emergency; 

• The employer makes reasonable efforts to restore the employee to an equivalent 
position; and 

• If these efforts fail, the employer makes reasonable efforts to contact the employee if 
an equivalent position becomes available. The contact period is for one year, 
beginning on the earlier of: 

o The date on which the employee’s need for leave ends 
o Twelve weeks after the employee’s leave begins 

Tax Credit 

Employers are entitled to a credit against the tax imposed by section 3111(a) or 3221(a) of 
the IRS Code for each calendar quarter of an amount equal to 100% of qualified family leave 
wages paid. Tax credits are also available for self-employed people. 

DOL Guidance on COVID-19 and the FMLA 
Special Update: On March 18, 2020, Congress passed sweeping legislation that 
included an expansion of FMLA leave for certain child care purposes necessitated by 
COVID-19. Some information in the DOL guidance below may therefore be outdated. 
A summary of the FMLA expansion appears earlier on this page. 

The U.S. Department of Labor has issued questions and answers on the federal Family and 
Medical Leave Act (FMLA) and COVID-19 (the disease caused by the new coronavirus) and 
other health emergencies. The Q&As explain that under the FMLA, covered employers must 
provide eligible employees with job-protected, unpaid leave for specified family and 
medical reasons, which may include the flu where complications arise. Employees on FMLA 
leave are entitled to the continuation of group health insurance coverage under the same 
terms as before they took leave. 

The Q&As state, among other things, that the FMLA provides leave for an employee’s 
serious health condition or to care for a family member’s serious health condition, but does 
not provide leave for avoiding the workplace out of a fear of contracting a disease. The 
Q&As also provide information on the application of the Americans with Disabilities Act 
(ADA) to employee leave. 

https://www.dol.gov/agencies/whd/fmla/pandemic


The Q&As recommend that employers encourage employees who are ill with pandemic 
influenza or are exposed to ill family members to stay home. They also encourage 
employers to consider flexible leave policies for their employees in these circumstances. The 
DOL Q&As are reprinted below. 

COVID-19 or Other Public Health Emergencies and the Family 
and Medical Leave Act Questions and Answers 
If you or your employees are out with the flu or are caring for ill family members, check with 
the Department of Labor (DOL) for information on whether such leave is covered under 
the Family and Medical Leave Act (FMLA). Under the FMLA, covered employers must 
provide employees job-protected, unpaid leave for specified family and medical 
reasons, which may include the flu where complications arise. Employees on FMLA leave are 
entitled to the continuation of group health insurance coverage under the same terms as 
existed before they took FMLA leave. 
  
Which employees are eligible to take FMLA leave? 
Employees are eligible to take FMLA leave if they work for a covered employer and: 

• Have worked for their employer for at least 12 months; 
• Have at least 1,250 hours of service over the previous 12 months; and 
• Work at a location where at least 50 employees are employed by the employer 

within 75 miles. 

Special hours of service requirements apply to airline flight crew employees and to breaks in 
service to fulfill National Guard or Reserve military service obligations pursuant to the 
Uniformed Services Employment and Reemployment Rights Act (USERRA). (See the U.S. 
Department of Labor Wage and Hour Division or call 1-866-487-9243 for additional 
information on FMLA.) 
  
Must an employer grant leave to an employee who is sick or who is caring for a family 
member who is sick? 
An employee who is sick or whose family members are sick may be entitled to leave under 
the FMLA under certain circumstances. The FMLA entitles eligible employees of covered 
employers to take up to 12 weeks of unpaid, job-protected leave in a designated 12-month 
leave year for specified family and medical reasons. This may include the flu where 
complications arise that create a “serious health condition” as defined by the FMLA. 
Employees on FMLA leave are entitled to the continuation of group health insurance 
coverage under the same conditions as coverage would have been provided if the 
employee had been continuously employed during the leave period. 

Workers who are ill with pandemic influenza or have a family member with influenza are 
urged to stay home to minimize the spread of the pandemic. Employers are encouraged to 
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support these and other community mitigation strategies and should consider flexible leave 
policies for their employees. 
  
Can an employee stay home under FMLA leave to avoid getting pandemic influenza? 
The FMLA protects eligible employees who are incapacitated by a serious health condition, 
as may be the case with the flu where complications arise, or who are needed to care for 
covered family members who are incapacitated by a serious health condition. Leave taken 
by an employee for the purpose of avoiding exposure to the flu would not be protected 
under the FMLA. Employers should encourage employees who are ill with pandemic 
influenza or are exposed to ill family members to stay home and should consider flexible 
leave policies for their employees in these circumstances. 
  
What legal responsibility do employers have to allow parents or caregivers time off 
from work to care for the sick or children who have been dismissed from school? 
Covered employers must abide by the FMLA as well as any applicable state FMLA laws. An 
employee who is sick, or whose family members are sick, may be entitled to leave under the 
FMLA. The FMLA entitles eligible employees of covered employers to take up to 12 weeks of 
unpaid, job-protected leave in a designated 12-month leave year for specified family and 
medical reasons, which may include the flu where complications arise that create a “serious 
health condition” as defined by the FMLA. 

There is currently no federal law covering non-government employees who take off from 
work to care for healthy children, and employers are not required by federal law to provide 
leave to employees caring for dependents who have been dismissed from school or child 
care. However, given the potential for significant illness under some pandemic influenza 
scenarios, employers should review their leave policies to consider providing increased 
flexibility to their employees and their families. Remember that federal law mandates that 
any flexible leave policies must be administered in a manner that does not discriminate 
against employees because of race, color, sex, national origin, religion, age (40 and over), 
disability or veteran status. 
  
Is an employer required by law to provide paid sick leave to employees who are out of 
work because they have pandemic influenza, have been exposed to a family member 
with influenza or are caring for a family member with influenza? 
Federal law generally does not require employers to provide paid leave to employees who 
are absent from work because they are sick with pandemic flu, have been exposed to 
someone with the flu or are caring for someone with the flu, although pursuant to Executive 
Order 13706, some federal contractors may be required to provide such leave to employees 
under certain circumstances, such as if the employee or a family member is sick with the flu 
or seeking care related to the flu. Certain state or local laws may have different 
requirements, which should be independently considered by employers when determining 
their obligation to provide paid sick leave. 
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If the leave qualifies as FMLA-protected leave, the statute allows the employee to elect or 
the employer to require the substitution of paid sick and paid vacation/personal leave in 
some circumstances. Employers should encourage employees who are ill with pandemic 
influenza to stay home and should consider flexible leave policies for their employees. 
  
May employers send employees home if they show symptoms of pandemic influenza? 
Can the employees be required to take sick leave? Do they have to be paid? May 
employers prevent employees from coming to work? 
It is important to prepare a plan of action specific to your workplace, given that a pandemic 
influenza outbreak could affect many employees. This plan or policy could permit you to 
send employees home, but the plan and the employment decisions must comply with the 
laws prohibiting discrimination in the workplace on the basis of race, sex, age (40 and over), 
color, religion, national origin, disability or veteran status. It would also be prudent to notify 
employees (and if applicable, their bargaining unit representatives) about decisions made 
under this plan or policy at the earliest feasible time. 

Your company policies on sick leave and any applicable employment contracts or collective 
bargaining agreements would determine whether you should provide paid leave to 
employees who are not at work. If the leave qualifies as FMLA-protected leave, the statute 
allows the employee to elect or the employer to require the substitution of paid sick and 
paid vacation/personal leave in some circumstances. (See the U.S. Department of 
Labor Wage and Hour Division for additional information or call 1-866-487-9243 if you have 
any questions.) 

Remember when making these decisions to exclude employees from the workplace, you 
cannot discriminate on the basis of race, sex, age (40 and over), color, religion, national 
origin, disability, union membership or veteran status. However, you may exclude an 
employee with a disability from the workplace if you: 

• Obtain objective evidence that the employee poses a direct threat (i.e. significant risk 
of substantial harm); and 

• Determine that there is no available reasonable accommodation (that would not 
pose an undue hardship) to eliminate the direct threat. 

(See the U.S. Equal Employment Opportunity Commission’s Enforcement Guidance: 
Disability-Related Inquiries and Medical Examinations of Employees under the Americans 
with Disabilities Act for additional information.) 
  
May an employer require an employee who is out sick with pandemic influenza to 
provide a doctor’s note, submit to a medical exam or remain symptom-free for a 
specified amount of time before returning to work? 
Yes. However, employers should consider that during a pandemic, health care resources 
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may be overwhelmed and it may be difficult for employees to get appointments with 
doctors or other health care providers to verify they are well or no longer contagious. 

During a pandemic health crisis, under the Americans with Disabilities Act*(ADA), an 
employer would be allowed to require a doctor’s note, a medical examination or a time 
period during which the employee has been symptom-free before it allows the employee to 
return to work. Specifically, an employer may require the above actions of an employee 
where it has a reasonable belief—based on objective evidence—that the employee’s present 
medical condition would: 

• Impair their ability to perform essential job functions (i.e., fundamental job duties) 
with or without reasonable accommodation; or 

• Pose a direct threat (i.e., significant risk of substantial harm that cannot be reduced 
or eliminated by reasonable accommodation) to safety in the workplace. 

In situations in which an employee’s leave is covered by the FMLA, the employer may have a 
uniformly applied policy or practice that requires all similarly situated employees to obtain 
and present certification from the employee’s health care provider that the employee is able 
to resume work. Employers are required to notify employees in advance if the employer will 
require a fitness-for-duty certification to return to work. If state or local law, or the terms of 
a collective bargaining agreement govern an employee’s return to work, those provisions 
shall be applied. Employers should be aware that fitness-for-duty certifications may be 
difficult to obtain during a pandemic. 

May employers change their paid sick leave policy if a number of employees are out 
and they cannot afford to pay them all? 
Federal equal employment opportunity laws do not prohibit employers from changing their 
paid sick leave policy if it is done in a manner that does not discriminate between 
employees because of race, sex, age (40 and over), color, religion, national origin, disability 
or veteran status. Be sure also to consult state and local laws.  

In addition, you should consider that, if your workforce is represented by a labor union and 
the collective bargaining agreement covers sick leave policies, you may be limited in either 
the manner in which you change the policy or the manner of the changes themselves 
because the collective bargaining agreement would be controlling. In a workplace without a 
collective bargaining agreement, employees may have a contractual right to any accrued 
sick leave, but not future leave. 
Your sick leave policy also has to follow the requirements of the FMLA (if your employees 
are covered by the Act), and it needs to be consistent with federal workplace anti-
discrimination laws, such as the Americans with Disabilities Act (ADA). (See the U.S. 
Department of Labor, Wage and Hour Division or call 1-866-487-9243 for additional 
information on FMLA. See the U.S. Equal Employment Opportunity Commission or call 1-
800-669-4000 if you have questions on ADA.) 
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If an employer temporarily closes its place of business because of an influenza 
pandemic and chooses to lay off some but not all employees, are there any federal 
laws that would govern this decision? 
  
The federal laws prohibiting discrimination in the workplace on the basis of race, sex, age 
(40 and over), color, religion, national origin or disability may apply. (See the U.S. Equal 
Employment Opportunity Commission (EEOC) or call 1-800-669-4000 if you have questions.) 
Other specific federal laws that prohibit discrimination on these or additional bases may 
also govern if an employer is a federal contractor or a recipient of federal financial 
assistance.  

Additionally, the Worker Adjustment and Retraining Notification (WARN) Act helps ensure 
advance notice in cases of qualified plant closings and mass layoffs. For more information 
about the WARN Act, see https://www.dol.gov/agencies/eta/layoffs/warn. 

You may also not discriminate against an employee because the employee has requested or 
used qualifying FMLA leave. (See the U.S. Department of Labor, Wage and Hour Division for 
additional information or call 1-866-487-9243 if you have questions.)  

In addition, you may not discriminate against an employee because he or she is a past or 
present member of the United States uniformed service. (See the U.S. Department of 
Labor, Veterans’ Employment and Training Service for additional information or call 1-866-
889-5627 if you have questions.) 
  
Some employees may not be able to come to work because they have to take care of 
sick family members. May an employer lay them off? 
It depends. If an employee is covered and eligible under the FMLA and is needed to care 
for a spouse, daughter, son or parent who has a serious health condition, then the 
employee is entitled to up to 12 weeks of job-protected, unpaid leave during any 12-month 
period. Some states may have similar family leave laws. In those situations, covered 
employers must comply with the federal or state provision that provides the greater benefit 
to their employees. (See the U.S. Department of Labor, Wage and Hour Division for 
additional information or call 1-866-487-9243 if you have questions.)  

In lieu of laying off employees in this situation, we would encourage you to consider other 
options, such as telecommuting, and to prepare a plan of action specific to your workplace. 
  
What types of policy options do employers have for preventing abuse of leave? 
Both the FMLA and the Americans with Disabilities Act affect the provision of leave.  

Under the FMLA, employees seeking to use FMLA leave are required to provide 30-day 
advance notice of the need to take FMLA leave when the need is foreseeable and such 
notice is practicable. In addition, employers may require employees to provide: 
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• Medical certification supporting the need for leave due to a serious health condition 
affecting the employee or a spouse, son, daughter or parent, including periodic 
recertification; 

• Second or third medical opinions (at the employer's expense); 
• Periodic reports during FMLA leave regarding the employee's status and intent to 

return to work; and 
• Consistent with a uniformly applied policy or practice for similarly situated 

employees, a fitness-for-duty certification. (Employers should be aware that fitness-
for-duty certifications may be difficult to obtain during a pandemic.) (See also: “May 
an employer require an employee who is out sick with pandemic influenza to provide 
a doctor’s note, submit to a medical exam, or remain symptom-free for a specified 
amount of time before returning to work?”) 

The FMLA also allows the employee to elect or the employer to require the substitution of 
paid sick and paid vacation/personal leave in some circumstances. (See the U.S. Department 
of Labor Wage and Hour Division for additional information on the FMLA or call 1-866-487-
9243 if you have questions.)  

*Under the Americans with Disabilities Act, qualified individuals with disabilities may be 
entitled to unscheduled leave, unpaid leave or modifications to the employer sick leave 
policies as “reasonable accommodations.” These are modifications or adjustments to jobs, 
work environments, or workplace policies that enable qualified employees with disabilities 
to perform the essential functions (i.e., fundamental duties) of their jobs and have equal 
opportunities to receive the benefits available to employees without disabilities. (See the 
U.S. Equal Employment Opportunity Commission’s Enforcement Guidance: Reasonable 
Accommodation and Undue Hardship under the Americans with Disabilities Act for 
additional information.)  

For further information about coronavirus, please visit the HHS’s Centers for Disease Control 
and 
Prevention.                                                                                                                                  
                    

 
 

https://www.dol.gov/agencies/whd/
http://www.eeoc.gov/policy/ada.html
http://www.eeoc.gov/policy/docs/accommodation.html
http://www.eeoc.gov/policy/docs/accommodation.html
https://www.cdc.gov/coronavirus/2019-ncov/
https://www.cdc.gov/coronavirus/2019-ncov/
https://www.cdc.gov/coronavirus/2019-ncov/

